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RECORDINGS AND US COPYRIGHT LAW

By JULIA CROWE

IF YOU have been following recent developments
in US copyright law along with doing your daily
Segovia scales, vou will be aware that last April,
the New York Supreme Court ruled that pre-
1972 sound recordings are protected under the
state’s common law copyright, even if these
recordings are no longer on the market or pro-
tected by US federal copyright law - or even pro-
tected in the country where the recordings were
made originally. This effectively prevents a vast
number of musical recordings from entering the
public domain until 2067, which is the date
when US federal copyright law provides that
such common law protection expires for these
kinds of works.

The ruling came as part of an ongoing dispute
between Capitol Records Inc and Naxos of
America Inc over the rights to reslore and sell
classical recordings made in the 1930s by the
Gramophone Co. Lid label in the UK.}

Because the term for copyright protection in
the UK for sound recordings expires afier 50
years from their publication. Naxos considered
these works to be in public domain. The compa-
ny began restoring and remastering copies of the
original 1930s records, including Yehudi
Menuhin’s performance of the Elgar Violin
Concerto and Edwin Fischer's rendering of
Bach's Well-Tempered Clavier. The performers of
these works had signed their righis over to
Gramophone Co Ltd long ago; The Naxos version
of these recordings were then offered for sale in
the US in 1999.

This might have turned out fine for Naxos’s
preservation and redistribution effort, but for the
fact that Gramophone Co Ltd, now EMI Records,
Lid, had already licensed the righis to these
recordings to Capitol Records in 1996. Capital
Records filed suit against Naxos in US federal
district court in 2003, asserting several unfair
competition, copyright infringement and other
claims, The federal district court dismissed sev-
eral of Capitol's claims, confirming that US fed-
eral copyrighl law does not apply to pre-1972
sound recordings and that the British copyrighis
for these recordings had also expired.

However, in reviewing the district court’'s deci-
sion, the New York City-based Second US Circuit
Cour! of Appeals made the unusual step of
requesting that the New York Staie Court of
Appeals determine whether EMI had any rights
to the musical performances under New York
State's common-law. The court ruled in Capitol’s
favour. How did this happen?

First, when the US Congress extended federal
statutory proteclion to sound recordings in 1972,
it explicitly allowed for common law copyright
protection.* Common-law copyright customarily
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protects unpublished works only, and the state
court concluded that these 1930 musical record-
ings at issue were unpublished, even though
{hey had been sold cornmercially for nearly seven
decades.

The court concluded that, in the realn of
sound recordings, it has been the law in this
state for over 50 years that, in the absence of
federal statutory protection, the public sale of a
sound recording otherwise unprotecled by statu-
tory copvright does not constitute a publication
sufficient to divest the owner of commmon-law
copyright. The New York court appears to have
mixed up its terminology concerning musical
compositions, in this case, wilh the righls of
sound recordings, which are distinctly different
entilies.®

The case is not closed: the federal Seccond
Circuit Court of Appeals will review the New York
State court ruling and likely incorporate the rul-
ing into an order for the lower federal district
court reviewing this matter. After that, it is pos-
sible that this and any further rulings may be
appealed to higher courts. Given that this is a
state court expounding on copyrighi law, largely
a federal law area, and that it does so in such a
wide-ranging way. it seems likely Lhis is not the
last word on this issue.

Also adding to the strangeness of the situation
is that it remains unresolved whether the pre-
1972 sound recordings are protecled in the 49
states outside New York. This decision is espe-
cially significant, given the number of other
musical recordings about to lose their DBritish
copyright protection. One might ask if this state
court ruling undermines international copyright
law,

The stale court did somewhal raise the issue of
whether certain copyright and intellectual prop-
erty treaties involving the US and Britain would
call for a different result. For example, certain
relevant treaties provide for the ‘rule of the short-
er term,” by which the copyright terms for these
recordings would be deemed to have expired in
the United States as the recordings are in the
public domain in Britain. However, the court
concluded that these treaties were inapplicable.
Why? Because basically, copyright law is territo-
rial; on whatever soil the iniringement occurs,
you must submit to that country’s law. This sug-
gests that had Naxos sold its CDs exclusively in
the UK, Capilol Records would not have been
able to cite copyright infringement among its
claims. .

If you have managed to read this far, you might
be wondering what this has to do with you as a
guitarist. Let’s say you have the itch to arrange
or incorporate musical quotations within your
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pieces. You will not be entirely happy to face a
descendant of George Gershwin or a team of cor-
porate aliorneys, even if your infringement is an
innocent one. As far as the court is concerned
with copyright infringement cases, innocence
and guilt merely determine the scale of punitive
damage, not unlike the legendary Egyptian after-
world, where one’s soul gets weighed against a
feather. If you compose, you will want to be
aware of your rights granted not only to you but
as a lepgacy for your heirs. For a betler under-
standing of the implications brought up by the
Capilol Records v Naxos case, vontinue reading
for a crash course on the ever-thickening tar pil
known as copyright law.

In 1998, the US passed the Sonny Bono
Copyrighl Term Exiension Act (CTEA), extending
copyright prolection to the life of the author plus
70 years. An exception permits libraries,
archives and non-profit educational instilutions
to lreat copyrighted works in their last 20 years
of protection as if they were in the public domain
for non-commercial purposes, under certain lim-
ited conditions.

The CTEA came about when the Disney
Corporalion ascertained that its cash cow,
Mickey Mouse, was about to enter public domain
in 2003, given the cartoon rodent’s debut in
Steamboat Willie in 1928, The rights 1o Pluto,
Goofy and Donald Duck were all due to expire
shortly as well. Disney quickly pulled together a
consortium, including the descendants of com-
poser George Gershwin, to push through the
copyrighl extension act in order to preserve their
interests and Lo protect income to at least one
generation of heirs. For works made for hire, the
CTEA cxlended a term of protection from 75 to
95 years.

An interesting sideshow has ensued as a result
of Disney's involvement with the CTEA. The
Great Ormond Street Hospital for Children,
which owns the copyright to J. M. Barrie's Peter
Pan book, filed suit against Disney

The corperation, which has distributed its own
animated versions of Victar Hugo's Hunchback of
Notre Dame and incorporated works of
Beethoven and Bach in its movie Fantasia, is
similarly embroiled in an ongoing case with the
descendants of A. A. Milne's American distribu-
tor over the rights lo Winnie the Pooh merchan-
dising royalties.” This proves how maddeningly
complex copyright law can become when a prop-
erty proves to be profitable.

In October 2002, a district court and the DC
Circuit heard the argumenis of Eldred v Asheroft,
which challenged the constitutionality of the
Copyright Term Extension Act on the grounds
that the statule exceeds Congress’s power under
the Copyright Clause and, secondly, because the
slatute goes against the First Amendment by
substantially burdening speech without advanc-
ing any important governmental interest.

Eric Eldred, who runs a free online service that
distribules works within the public domain, was
referring back to the original copyright law ol
Congress, which states that ‘Congress shall have
Power... To promote the Progress of Science and
useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.” In
essence, this says there can be no perpetual
ownership of intellectual property because
extending copyright on existing works, which
logically cannot be created again, does not 'pro-
mole progress.’ Eldred's argument is that the
Congress’s continuous extension of copyright is
intrinsically eroding the ‘fair use’ clause.

The court decided to uphold the Copyright
Term Extension Act. Justice Ruth Bader
Ginsburg answers: 'History reveals an unbroken
congressional practice of granting to authors of
works with existing copyrights the benefit of
Llerm extensions so lhat all under copyright pro-
tection will be governed even-handedly under
the same regime ... a time span appropriately

this past October, saying that via
the 1998 Sonc Bono Copyright
Term Extension Act, Disney owes
royalties on a book sequel Peter
and the Star Caichers, issued by

its publishing subsidiary.

Barrie had granted the copyright
to the hospital in 1929, and a vote
from Parliament in 1988 granted
the hospital ‘perpetual rights to
income derived from the book.
Disney’'s attorneys argue thalt since
J. M. Barrie died in 1937, the
copyright to his stories expired in
the US prior to 1998, the elfective
date of the US Copyright Extension
Acl, and is thus ineligible for any
rights extension.! (The hospital did
receive payment for rights associ-
ated with the Disney film Hoolk.)
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“limiled” as applied lo future copyrights does
not automatically cease (o be *limiled” when
applied lo exisling copyrights.” She is saying
that Congress will contlinue (o be the ullimate
US authority in extending copyright protection
because it has done so before.

Il is important (o note thatl in 1993, five years
prior to the US passing the CTEA, the European
Union approved a directive that exlended
European copyright protection to the life of the
author plus 70 years. The UUS courts claim that
the CTEA is their attempt to harmonise with the
EU directive and creale a favourable balance.”
The Berne Convention declared a minimum term
of copyright protection of the life of the author
plus 50 years, but parties were free to provide
longer terms of copyright protection.

A basic summary of UK copyright law is that
the term of protection for a literary, dramalic,
musical or artistic work (including pholographs)
lasis unlil 70 years aller the death of the author.
Sound recordings are generally protected for 50
vears from the yvear of publication. Broadcasts
are protected for BO years and published edi-
tions are protected for 25 years. If a musical
work for which the copyright has expired has
never been made available Lo the public (such as
an unpublished work discovered in somecone's
attic, written by a cenluries-old composer), it
may still be protected by publication right. This
is granied to the first person to make a relevant
work available to the public within the
European Economic Area and lasls for 25 years
from the time of making available and gives
rights broadly similar to those given by copy-
right.®

As far as the Naxos case goes, we still have to
awail the oulcome. If you are wondering where
this leaves you as a composer/arranger, it is
this: Do your homework. Ask nicely for permis-
sion. Give credit where it is due. Remember that
copyright law is territorial and you must first
examine the laws of the country where you plan
to sell and distribute the material. If you must
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quote from another piece, know that there is no
magic percentage of ‘allowable’ borrowing
because the usage depends upon many factors
and circumstances that pertain to the original
piece. [(For instance, two measures ol music
might be lrademarked for a television pro-
gramme theme song.)

Of course, all this copyright business is logi-
cally at odds with the way music and many
other works of art are created. Peter Pan, for
example, obviously borrows here and there [rom
Greek mythology and Shakespeare’'s A
Midsummer’s Night Dream. And if you've ever lis-
tened closely to the opening few measures of
Sor's Six Aires choisis de L'Opéra ‘Die
Zauberflste’ Op. 19, Marche Religieuse by Mozart
(played sweetly by Manuel Barrueco on his
Mozart & Sor EMI Classics album), it might just
cross your mind that it scunds a bit similar to
the opening riff of Elvis Presley's ‘Can’'t Help
Falling in Love.’

While visiting London last winter, I couldn not
resisl learing out a clipping from The
Independent. It is written by Paul Arden, who
claims to have slolen this quote from filmmaker
Jim Jarmusch: ‘Nething is original. Steal from
anywhere that resonates with inspiration or
fuels vour imagination. Devour old films, new
films, music, books, paintings, photographs,
poems, dreams, random conversations, archi-
tecture, bridges, street signs, trees, clouds, bod-
ies of water, light and shadows. 3Select only
things to steal from that speak directly to your
soul. If you do this, vour work (and theft} will be
authentic. Authenticity is invaluable; originalily
is mon-existent. And don’t bother concealing
yvour thievery - celebrate it if vou feel like it. In
any case, remember what Jean-Luc Godard
said: TU's nol where you take things from - it's
where you take them to.

My gratitude goes (o US copyright attorney
Joseph Walsh for reviewing the text of this arti-
cle for legal accuracy. Any opinions expressed
herein are, of course, wholly my own.
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